MINUTES OF THE REGULAR MEETING OF THE BOARD OF DIRECTORS OF THE
UNIVERSITY OF LOUISVILLE FOUNDATION, INC.
In Open Session
Members of the Board of Directors of the University of Louisville Foundation, Inc. met at 12:00
p.m. on January 28, 2021. As a result of the state of emergency in Kentucky the regular meeting
was conducted by live audio and/or video teleconference. Members of the public and media
were able to access the meeting on a live stream. Members were present and absent as follows:
Present:

Board Advisors
Present:

From the
Foundation:

From Legal
Counsel:
From the
University:

I.

Mr. Earl Reed, Chair
Mr. David Anderson
Dr. Neeli Bendapudi
Mr. Jim Boone
Mr. Paul Carrico
Mr. John Chilton
Ms. Sabrina Collins
Ms. Jill Force
Mr. David Krebs
Mr. Larry McDonald
Mr. Mark Nickel
Ms. Mary Nixon (joined at 12:35 p.m.)
Mr. Ken Payne
Mr. Jim Rogers
Mr. David Schultz
Mr. John Smith
Mr. John Thompson
Mr. Ernest Brooks, Member of Investment Subcommittee
Ms. Jessica Cole, Member of Audit, Compliance and Risk Management Committee
Ms. Deborah Lawson, Member of Investment Subcommittee
Mr. Keith Sherman, Executive Director/COO
Ms. Julie Kroger, Executive Assistant
Mr. Justin Ruhl, Controller
Mr. Franklin Jelsma, Wyatt, Tarrant & Combs
Mr. Dan Durbin, CFO and VP Business Affairs
Dr. Jasmine Farrier, VP Advancement
Mr. Vince Tyra, VP Athletics

Call to Order
Having determined a quorum present, Chair Reed called the meeting to order at
12:00 p.m. No conflicts of interest or appearances of conflicts were identified.
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II.

Consent Agenda
Next, Mr. Reed read the attached consent agenda as follows:
•
•
•

Approval of ULF Minutes, October 29, 2020
Approval of TNRP Minutes, October 29, 2020
Resolutions Regarding Quasi-Endowments and a Testamentary Gift

Ms. Force made a motion to approve the Consent Agenda, which Mr. Carrico seconded.
The motion passed.
III.

Finance Committee Report
Ms. Force reported the Finance Committee reviewed the most recent financials and
investment returns at their meeting on January 28, 2021. Investment returns, donor gifts
(cash and pledges), and support to the University are positive for the second quarter.
Support to the University is down compared to prior year and budget primarily because
of COVID related decreases in spending.
Investment Subcommittee Report
Mr. Nickel noted it has been a year since Prime Buchholz became the Outsourced Chief
Investment Officer (OCIO). They have worked on implementing the target allocations
and incorporating new investment managers. Investment returns for the calendar year
were 11%.

IV.

Governance and Nominating Report
Mr. Reed reported the Governance and Nominating Committee recommends the Board
approve the attached second amended and restated Memorandum of Understanding
(MOU) with the University of Louisville. It replaces the current MOU as well as the
Management Representation & Indemnity Agreement. The UofL Board of Trustees
approved it at their meeting on January 21, 2021.
The Board approved the Committee’s recommendation.

V.

ULREF Update
Mr. Payne provided an update on the University of Louisville Real Estate Foundation.
They reviewed their second quarter financials at their January 28, 2021 meeting. Yearto-date revenues are behind about $150K more than anticipated. In terms of collecting
rent, the Foundation has not been as adversely impacted by COVID as anticipated. This
has resulted in a favorable variance on expenses of $625K. Year-to-date the Foundation
is operating at favorable variance of $475K.
During the regular meeting the Board also authorized the Executive Director to: pursue
an analysis of their downtown properties, including the potential development of land;
explore the potential sale of the property known as the Humana Gym; and to explore
participating in the Brownfield Program for the KYT property and the potential
development of land.
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VI.

Report of the Chair
Mr. Reed expressed his appreciation to Mr. Sherman, Mr. Jelsma and everyone who
worked on the new Memorandum of Understanding over the past two years.
He also thanked Ms. Force and Mr. Ruhl for their work on quasi-endowments.

VII.

Reports from the University of Louisville
Mr. Durbin reviewed the attached financial presentation.
Dr. Farrier reviewed the attached Advancement presentation.
Mr. Tyra provided a brief overview of Athletics.
Dr. Bendapudi provided an overview of some the University’s big wins noted in the
attached presentation.
Mr. Reed expressed his appreciation to Dr. Bendapudi and her team.

VIII.

Report of the Executive Director
Mr. Sherman expressed his appreciation to Dr. Bendapudi, Mr. Durbin and Dr. Farrier.
Mr. Sherman stated the endowment is the healthiest it has been during his four-year
tenure. This is the result of the work of the Board and its committees to ensure the
Foundation is focused on restrained spending, the Investment Policy Statements, and
stewardship. He expressed his appreciation to the Board.
Advancement sent donors annual stewardship reports in late December. The reports
contained June 30, 2020 numbers. Investment returns since then have been good so
donors have not seen the positive changes. The Foundation is going to work with
Advancement as they prepare interim reports for donors so they can hear directly about
the status of their accounts. A lot of the accounts that were underwater on June 30 are no
longer underwater.
Underwater endowment accounts are the lowest they have been in several years. The
Foundation is working with the University to help them understand what they have and
how we can collectively resolve the underwater status of some of the accounts.
Mr. Sherman reported on two University of Louisville Real Estate Foundation
properties. A new residence hall will be built on a property on Floyd Street close to
Eastern Parkway later this year. Community Park, a residence hall previously owned by
the UofL Foundation, suffered a flood in late December. The Foundation has been
working with Campus Housing, Student Affairs, the insurance company and the
contractor to get it re-opened to students by February 19, 2021.
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SECOND AMENDED AND RESTATED
MEMORANDUM OF UNDERSTANDING
BETWEEN
THE UNIVERSITY OF LOUISVILLE
AND
THE UNIVERSITY OF LOUISVILLE FOUNDATION, INC.
THIS SECOND AMENDED AND RESTATED MEMORANDUM OF
UNDERSTANDING (the “Amended MOU”) is entered into as of the 1st day of January, 2021 by
and between the University of Louisville (the “University”) and the University of Louisville
Foundation, Inc. (the “Foundation”). (Each of the University and the Foundation is a “Party” and
collectively are the “Parties”.)
This Amended MOU amends, replaces and supersedes the Amended and Restated
Memorandum of Understanding dated as of July, 2018 by and between (i) the University, and the
University’s Board of Trustees, and (ii) the Foundation, and the Foundation’s Board of Directors,
which Amended and Restated Memorandum of Understanding was approved by the University’s
Board of Trustees pursuant to a resolution dated July 19, 2018 (the “Previous MOU”).
By signing this Amended MOU, the University and the Foundation hereby agree that the
Management Representation and Indemnity Agreement between the University and the
Foundation dated December 14, 2017, as amended (the “MRIA”) is terminated, null and void. The
Parties have executed this Amended MOU in order to create a single document (rather than
multiple documents) to govern the relationship between the University and the Foundation. Key
provisions from the now terminated MRIA have been incorporated into this Amended MOU along
with provisions from the Previous MOU.
In consideration of the foregoing and the agreements set forth below, and other good and
valuable consideration, receipt of which is hereby acknowledged, the Parties agree as follows:
I.

Shared Mission; Separate Governance
A.

Shared Mission.
1.

The University and the Foundation agree to work as partners to strengthen
the University through activities that support the mission and priorities of
the University. Both the University and the Foundation have a shared
interest in ensuring that each adheres to industry best practices as well as to
a governance structure that guaranties all decisions remain free from
political pressure, conflicts of interest and the disproportionate influence of
any individuals(s). The underlying philosophy and belief of the Foundation
and the University is that adherence to industry best practices and such
governance structure will provide a “check and balance” which will work
to safeguard the interest of the University and its donors, with such “check
and balance” often being manifested in this Agreement through the
requirement that many actions described herein must be separately
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approved by each of the Foundation’s Board of Directors and the
University’s Board of Trustees.

B.

C.

2.

The Foundation is primarily responsible for stewarding donations received
for the University’s overall enhancement in accordance with donor intent
and consistent with the Foundation’s fiduciary responsibilities. The
University (and its affiliated entities) are the sole beneficiary of the assets
managed by the Foundation.

3.

To ensure effective achievement of the items in this Amended MOU, the
University and Foundation officers and representatives shall hold periodic
meetings to foster and maintain productive relationships and to ensure open
and continuing communications and alignment of priorities.

University Governance.
1.

The University is an agency of the Commonwealth of Kentucky.

2.

The University’s Board of Trustees is responsible for (i) overseeing the
mission, leadership, operations and performance of the University, (ii)
setting priorities and long-term plans for the University and (iii) the
employment and compensation of all University employees (acting directly
or through designees) and for the appointment, compensation, and
evaluation of the University’s President.

Foundation Governance.
1.

Unlike the University, the Foundation is not a public agency. The
Foundation exists as a separate legal entity from the University and is not
subject to the University’s control. The Foundation is a Kentucky nonprofit
corporation that has been recognized by the Internal Revenue Service as a
tax-exempt charity under Section 501(c)(3) of the Internal Revenue Code,
as amended (the “Code”).

2.

The Foundation’s Board of Directors is responsible for overseeing the
Foundation’s operations, including control and management of its assets
and prudent management of all gifts made for the benefit of the University,
whether endowed or current use gifts, consistent with donor intent. This
oversight is governed by a comprehensive set of articles of incorporation,
bylaws, committee charters and policies that clearly address the fiduciary
responsibilities of the Board of Directors, including requirements that
individual board members act in good faith, on an informed basis, in a
manner consistent with the Foundation’s fiduciary duties and the
Foundation’s best interests, and in furtherance of the Foundation’s
commitment to the University.

3.

The Foundation shall establish, maintain and enforce policies to identify
and manage potential conflicts of interest among its board members and
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staff. Such policies shall be reviewed on a regular basis and strictly
enforced. While “direct investments” by the Foundation are prohibited (see
III. B.4. below), the Foundation’s conflict of interest policies will prohibit
any investment by the Foundation in a business in which any member of the
University’s Board of Trustees or Foundation’s Board of Directors or any
executive level employee or officer of the University or the Foundation have
an ownership, employment, consulting or other financial relationship.

II.

4.

The Chair of the Foundation’s Board of Directors shall be a member of the
Foundation’s Board of Directors, but shall not be the President of the
University of Louisville.

5.

The Foundation is responsible for employing, compensating, and evaluating
all of its employees, including the Foundation’s top executive. As it relates
to compensation for executive officers of the Foundation, the Foundation’s
Board of Directors shall only act upon the recommendation of its
Compensation Committee.

6.

No officer or employee of the Foundation (including the Foundation’s chief
executive), shall serve simultaneously as an officer of the University,
without the prior approval of the University’s Board of Trustees and the
Foundation’s Board of Directors.

7.

The Foundation’s Board of Directors may choose to form an executive
committee, which committee would have only such authority as is delegated
in writing pursuant to a resolution approved by the affirmative vote of not
less than 75% of the voting members of the Foundation’s Board of
Directors. The Executive Committee, if formed, shall include at least one
Trustee Director.

University Responsibilities
A.

The University designates the Foundation as the repository of all private gifts
(including any endowed gifts from state programs) made in support of the
University unless otherwise expressly specified by the donor.

B.

The University shall ensure that any allocations from the Foundation are spent in
accordance with donor intent. The University shall timely sign compliance
documents from the Foundation attesting to its adherence with donor intent.

C.

The funds transferred from the Foundation to the University may be used by the
University to support its annual budget, subject to prior approval by the
University’s Board of Trustees.

D.

The University President is responsible for communicating University priorities
and long-term plans, as approved by the University’s Board of Trustees, to the
Foundation.
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E.

The University President controls the University’s fund-raising activities. The
University President and campus leadership will work, in conjunction with the
Foundation, to identify, cultivate, and solicit prospects for private gifts.

F.

The Foundation’s chief executive shall be invited on a regular basis to meetings of
the University President’s executive team.

G.

The Foundation’s chief executive or his or her designee shall be included as an exofficio member of any University-wide strategic or facilities planning committee.

H.

The University shall be responsible for the development and regular sequenced
communication of donor stewardship letters.

I.

The University, at its option, may contract with the Foundation at fair market value
rates for special services like grounds maintenance or advertising. The services, if
any, and compensation amount will be negotiated on an annual basis by April 30th
of the preceding fiscal year. The University agrees to provide the Foundation with
access, without charge, to the University’s enterprise and identity management
systems, including access to University email and Ulink services and storage space
on the University’s shared drive or an equivalent successor. To the extent the
Foundation asks the University to provide customized functionality for the
Foundation or requests that University personnel provide significant support for the
Foundation’s e-discovery obligations, the University and Foundation will timely
negotiate reasonable compensation rates for those services. The Foundation agrees
that it will comply with the University’s policies and procedures related to access
to and use of University email and Ulink services and shared drive storage space,
including University policies and procedures related to data security. The
University will provide the Foundation with a shared drive exclusively for the use
of the Foundation. The University will provide that shared drive with the same
level of security it provides to its own shared drives and agrees that it will not access
information stored on that shared drive or other information that the University
clearly knows is Foundation information without the express written permission of
the Foundation, except as part of normal maintenance or desktop support
operations.

J.

The University’s Chief Financial Officer shall serve, ex-officio, as a voting member
of the Foundation’s Finance Committee.

K.

The University President shall be an ex-officio, voting member of the Foundation’s
Board of Directors and up to five (5) members of the University’s Board of Trustees
shall serve as voting members of the Foundation’s Board of Directors (the “BOT
Foundation Board Members”). In the event that the Chair of the University’s Board
of Trustees requests that a fifth member of the University’s Board of Trustees serve
on the Foundation’s Board of Directors, such fifth member shall be selected by the
Chair of the University’s Board of Trustees in accordance with the bylaws of the
Foundation. At no time shall the University President (serving in an ex officio
capacity on the Foundation’s Board) together with the BOT Foundation Board

4

Members collectively comprise more than 40% of the membership of the
Foundation’s Board of Directors.
III.

Foundation Responsibilities. Consistent with the purposes stated in its Articles of
Incorporation, the Foundation exists to promote the interest and welfare of the University
and provide it with a margin of excellence by providing the maximum level of sustainable
financial support.
A.

B.

Fundraising and Stewardship
1.

The Foundation will maintain, adhere to, and periodically assess, its giftmanagement and acceptance policies and will make the University aware of
any proposed changes to such policies.

2.

The Foundation shall not accept grants from state or federal agencies,
except in special circumstances that are approved by the Foundation’s
Board of Directors and the governmental agency and only after consultation
with the University.

3.

The Foundation shall be responsible for (and custodian of) donor records
related to the gifts received by the Foundation for the University’s benefit
and shall make those records available to the University upon reasonable
request (excluding the records created and maintained by the University’s
Office of Advancement for fundraising purposes).

4.

The Foundation may hold licensing agreements and other forms of donated
intellectual property.

5.

The Foundation may borrow money or guarantee debt or engage in other
activities to further the purpose of the University. The Foundation may use
donor gifts as collateral for the purposes described in this paragraph unless
expressly prohibited by such donor.

6.

The Foundation receives, invests, encourages, manages, and administers
private gifts and bequests donated for the benefit of the University and, if
designated by a donor, directs them to specific areas or projects within the
University. The Foundation acts in a fiduciary capacity, distributing money
as required by the terms of the gift and consistent with the donor’s intent.
The Foundation acts as custodian for endowed funds and serves in other
fiduciary capacities when gifts are made through bequests and other planned
giving arrangements.

Asset Management
1.

The Foundation’s investment objective is to protect the corpus of
permanently endowed gifts in perpetuity and preserve the purchasing power
of its assets, while providing a continuing, stable and sustainable funding
source to support the current and future mission of the University. To
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accomplish this, the Foundation seeks to generate a total return that will
exceed not only its spending rate, but also all expenses and inflation. It is
the intention that all total return (interest income, dividends, realized gains,
and unrealized gains), above and beyond the amount approved for
expenditure or distribution, will be reinvested by the Foundation. The
Foundation’s assets will be managed on a total return basis, consistent with
the applicable standard of conduct set forth in the Kentucky Uniform
Prudent Management of Institutional Funds Act (KRS 273.600 to 273.645)
(“KY UPMIFA”). The Foundation will employ an outside third party as its
outsourced investment office to provide expertise in the management of its
assets (“Outsourced Investment Office”). The Foundation shall
memorialize its investment objectives and performance standards in a
written Investment Policy Statement (“IPS”) which shall be reviewed not
less than every four years by the Foundation’s Investment Committee and
Board of Directors. The Foundation’s IPS shall be made available to the
University.

C.

2.

The Foundation agrees to provide the University with timely information
(but in no event less than quarterly) about investment performance and the
current market value of endowments, as requested to allow the University
to provide donors with this information.

3.

The Foundation will establish prudent asset-allocation, disbursement, and
spending policies that are consistent with its IPS and adhere to applicable
federal and state laws, including the Kentucky Principal and Income Act
(KRS 386.450 to 386.504) and KY UPMIFA.

4.

Unless requested by the University in writing (and previously approved by
the University’s Board of Trustees), and excluding investments managed by
its Outsourced Investment Office, the Foundation shall not invest in startup businesses or real estate nor make any other “direct” investments (i.e.,
shall not invest directly in any entity or business or real estate venture).

5.

The Foundation will receive, hold, manage, invest, and disburse
contributions of cash, securities, patents, copyrights, and other forms of
property, including immediately vesting gifts and deferred gifts that are
contributed in the form of planned and deferred-gift instruments. The
Foundation will maintain separate accounts for (a) endowment funds, (b)
current use gifts, and (c) operating cash.

Transfer of Funds
1.

The Foundation is the depository of private gifts made for the University’s
benefit. It will transfer funds from endowment earnings to the designated
entity within the University in compliance with applicable laws, University
and Foundation policies, the Foundation’s current budget, and gift
agreements, and in keeping with its obligation to provide the University
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with the maximum level of sustainable support. Such transfers will occur
on a timely basis based on an agreed schedule of disbursements.

D.

2.

The Foundation will transfer current use funds to the University (upon
request by the University) in accordance with the Foundation’s current
budget to support University initiatives and make disbursements on the
University’s behalf, subject to applicable gift agreements The Foundation’s
disbursements on behalf of the University must be for reasonable business
purposes that support the University, are consistent with donor intent, and
in compliance with all applicable laws and Foundation policies. All
requests for Foundation fund transfers to the University or disbursements
on behalf of the University, in addition to the endowment support discussed
in Section III.C.1 above, should be communicated to the Foundation by the
University President, University Chief Financial Officer, applicable School
Dean or University Chief Advancement Officer.

3.

All transfers of funds from the Foundation to the University must be
documented in writing or electronically in a form that has a retrievable
transaction trail.

4.

The Foundation shall not process any request to process the liquidation or
transfer of any quasi-endowed account, in whole or in part, without the prior
approval of the University’s Board of Trustees and the Foundation’s Board
of Directors. As it relates to testamentary gifts, the Foundation shall
automatically quasi-endow any gift of more than $100,000 unless otherwise
requested in writing by the University’s Board of Trustees.

5.

The Foundation shall not make funds available for spending at the sole
discretion of the Foundation President, the University President or any other
officer of the Foundation or the University.

6.

The Foundation shall not request or accept loans from the University
without the approval of the University’s Board of Trustees.

7.

Unless requested by the University’s Board of Trustees in writing (and such
request identifies an available source of funding), the Foundation shall not
become obligated to pay (nor shall it pay) salary, bonuses, deferred
compensation, tax gross-ups or any other compensation to University
employees (whether directly or through subsidiaries or affiliates).

8.

At the time it requests a transfer of funds, the University will provide the
Foundation with appropriate documentation establishing that the University
is adhering to terms, conditions or limitations imposed by the donor on the
gift. The Foundation and the University will work together to maintain a
set of form documents and procedures that implement this obligation in an
efficient and effective manner.

Foundation Funding and Administration
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1.

The Foundation will use its best efforts to assure that the activities of the
Foundation align with the mission and goals of the University and meet
applicable accreditation standards (and the University will use its best
efforts to notify the Foundation of such applicable accreditation standards).

2.

The Foundation will maintain its tax-exempt status under Section 501(c)(3)
of the Code and carry on its work exclusively for the charitable and
educational purposes of the University of Louisville.

3.

Not less than three months prior to the beginning of the Foundation’s fiscal
year, and at least two weeks before submitting same to the Foundation’s
Finance Committee, the Foundation shall prepare a complete annual line
item budget (including the President’s Initiative Spending Allocation and
the Advancement Spending Allocation) and an Annual Spending Policy,
and shall submit such budget and the Annual Spending Policy to the
University’s President and Chief Financial Officer for review and comment.

4.

Each year the Foundation holds “budget workshops” for the members of the
Foundation’s Board. These are working meetings where the budget for the
upcoming fiscal year is discussed in detail. The members of the
University’s Board of Trustees shall be invited to attend the Foundation’s
“budget workshops”. The Foundation shall consider in good faith all
recommendations and advice relative to the budget made by any member of
the University’s Board of Trustees, and any reasonable request made by a
member of the University’s Board of Trustees shall be included in the
Foundation’s annual budget.

5.

In establishing an annual operations and capital budget, the Foundation has
the right to use a reasonable percentage of funds to support its operations.
In addition, the Foundation may use payments received from the University,
whether direct (e.g., administrative fees) or in-kind, under the terms of any
annual service contract with the University.

6.

In establishing a financial plan, the Foundation will provide for necessary
office space, computer and telephone systems, utilities, adequate personnel,
office supplies, and other such services that may be necessary or required
to fulfill its responsibilities and obligations.

7.

The Foundation shall maintain copies of the plans, budgets, and donor
records developed in connection with the performance of its obligations in
compliance with system-wide policies for records retention. Such policies
shall include the implementation of litigation holds, a prohibition on
destruction of data in connection with the repurposing of computers,
telephones and other devices and shall be consistent with the policies of the
University.
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8.

The Foundation and the University shall coordinate with each other on
public policy questions such as Open Records and Open Meetings issues
and on fundraising and public relations/marketing.

9.

On an annual basis, the Foundation’s Board of Directors will select and
engage an independent accounting firm to conduct an audit of the
Foundation’s financial and operational records.

10.

The Foundation shall provide the University with a copy of the
Foundation’s annual audited financial statements, including management
letters and responses to management letters within 30 days of receipt.
Within 90 days of the issuance of an audit report with audit findings, the
Foundation shall demonstrate to the University that satisfactory progress
has been made to implement a corrective action plan. If the University
recommends that specific actions be included in the corrective action plan,
the Foundation Chief Executive shall promptly communicate the
University’s recommendations to the Foundation’s independent accounting
firm and the Foundation’s Board of Directors for their consideration.

11.

The Foundation shall provide the University and the University’s Board of
Trustees with detailed quarterly financial reports, including, without
limitation, information on all assets held and investments managed by the
Foundation, the amount of the Endowment Pool, the status of gift accounts
(including any carryover amounts) and budget-to-actual comparisons.

12.

The Foundation and the University will share access to donor data and
records in accordance with established University and Foundation policies
and procedures and mindful of applicable laws.

13.

The Foundation shall (i) maintain a confidential and anonymous mechanism
to encourage individuals to report any inappropriateness within the
Foundation’s financial management, which will always include
coordination with and the right to access the University’s procedures and
mechanics to report inappropriate activities, and (ii) prohibit punishment
of or retaliation against any employee for reporting problems.

14.

Officers and employees of the Foundation who have check-signing
authority or who handle cash or negotiable instruments must be bonded in
an amount determined to be reasonable by the Foundation’s Board of
Directors after consultation with the University.

15.

The Foundation’s Board of Directors shall evaluate the potential risks
arising from the Foundation’s operations and obtain commercially
reasonable amounts of general liability and directors/officers’ insurance.
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IV.

V.

License to use University Marks
A.

During the term of this Amended MOU only, and consistent with its mission to
help advance the plans and objectives of the University, the Foundation is granted
a royalty-free, non-exclusive, non-transferable license to use the name, “University
of Louisville”, the name “U of L”, and the University of Louisville cardinal bird
(registration number 2007784) (the “University Marks”). The Foundation will
operate under its own seal and logotype, which, during the term of this Amended
MOU, shall include the University Marks or any combination thereof.

B.

All Foundation use of or materials containing the University Marks shall be well
suited in accordance with the purposes of this Amended MOU and shall be of a
high quality that does not derogate from or adversely affect the University Marks
or the goodwill and reputation associated therewith or with the University. The
Foundation will conform its uses to quality standards approved by the University
in its reasonable discretion, which may be changed by the University periodically
with written notice to the Foundation and which shall, in no event, be lower than
the standards the Foundation applies to maintaining its own trademarks. The
Foundation agrees that the University Marks are the University’s exclusive
property, have acquired secondary meaning and that all related rights and goodwill
in the University Marks shall inure solely to the University’s benefit. The
Foundation shall not acquire any rights or interest in the University’s Marks, nor
shall the Foundation challenge, attack or contest the ownership or validity of the
University’s rights in the University Marks.

Miscellaneous Terms
A.

The University and the Foundation agree to review this Amended MOU (i) at least
every two years, and (ii) as necessary in connection with any amendment by either
Party of its bylaws or other written agreements or policies that impacts such Party’s
relationship with the other Party, with any necessary changes to be documented
with written amendments.

B.

Either Party may terminate this Amended MOU, upon the affirmative vote of not
less than 75% of the members of its governing body and 180 days’ prior written
notice to the chief executive officer and board chair of the other Party. The Party
initiating the Amended MOU’s termination must act in good faith to schedule and
participate in a meeting to resolve differences (the “Initial Meeting”), which
meeting (i) shall include, at a minimum, the chair of the governing body of each
Party as well as the top executive from each Party, and (ii) shall be held within 30
days of the initial written notice of intention to terminate this Amended MOU. At
the Initial Meeting, the Parties shall use their best efforts to resolve all differences.

C.

If, after the Initial Meeting, differences remain, the Parties shall mutually select a
neutral mediator to facilitate a dispute resolution process. Both Parties, as
represented by their top executives and board chairs, shall participate in good faith
in such mediation and use their respective best efforts to resolve all differences. If
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a neutral mediator has not been selected or the mediation is not successful within
60 days after the Initial Meeting, the Parties shall continue to cooperate in good
faith to resolve differences. On the date which is 90 days after the Initial Meeting.
the Parties’ top executives and board chairs shall once again meet – including with
the mediator if one has been selected. If, at the conclusion of that meeting the
Parties agree that a resolution is possible they shall agree on a path for achieving
such resolution. If, however, at the conclusion of that meeting either or both of the
Parties do not believe a resolution is possible, the Parties shall work together in
good faith over the next 60 days to formulate a plan of termination, which plan shall
govern their separation and their relationship after termination of this Amended
MOU. If the Parties have not agreed on a plan of termination within that 60-day
period, then this Amended MOU shall terminate at the end of such 60-day period.
D.

Notwithstanding the foregoing, either Party may terminate this Amended MOU
upon the affirmative vote of not less than 75% of the voting members of its
governing body in the event the other Party materially defaults in the performance
of its obligations under this Amended MOU and fails to cure such default within a
reasonable period (not less than 90 days) after receiving written notice from the
other Party of intention to terminate this Amended MOU (which notice shall
describe the material default in reasonable detail).

E.

Notwithstanding the foregoing, both Parties recognize that, whether this Amended
MOU has been terminated or remains in full force and effect, the Foundation has a
fiduciary duty to fulfill its responsibilities to donors under the terms of the gifts it
has received to distribute and expend funds for the University’s benefit. That
obligation continues after the termination of this Amended MOU.

F.

The Foundation agrees to comply with all state and federal laws applicable to it and
to maintain its tax-exempt status at all times. Consistent with provisions appearing
in the Foundation’s Articles of Incorporation, should the Foundation cease to exist
or cease to be recognized under Section 501(c)(3) of the Code, the Foundation will
transfer its assets and property to the University, or if the University is not then in
existence or otherwise competent to receive them, to those entities provided for in
Kentucky Revised Statutes Section 273.303 or its successor statute, in accordance
with law and donor intent.

G.

The Parties’ obligations under Section IV, Section V.E, and Section V.F of this
Amended MOU shall survive any termination of this Amended MOU.

H.

This Amended MOU (i) terminates the MRIA effective as of the date first written
above, and (ii) supersedes and replaces the Previous MOU, as amended, as well as
all prior Agency Agreements between the University and the Foundation, including
the Agency Agreements entered into in 1985, 1996, and 2001. The Previous MOU
and any such Agency Agreements shall be void and of no further force and effect.
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I.

This Amended MOU may be amended only by a written document signed by both
Parties and approved by the University’s Board of Trustees and the Foundation’s
Board of Directors.

J.

This Amended MOU may be executed in one or more counterparts, each of which
will be deemed to be an original copy of this Amended MOU and all of which,
when taken together, will be deemed to constitute one and the same agreement.
The exchange of copies of this Amended MOU and of signature pages by email
transmission shall constitute effective execution and delivery of this Amended
MOU as to the Parties and may be used in lieu of the original Amended MOU for
all purposes. Signatures of the Parties transmitted by email shall be deemed to be
their original signatures for any purposes whatsoever.

This Second Amended and Restated Memorandum of Understanding, made as of the date
first written above, between the University and the Foundation. is intended to set forth policies and
procedures that will contribute to the coordination and understanding of their mutual activities and
responsibilities. It shall, subject to the provisions above, remain in effect until September 30, 2022
and shall automatically renew for successive additional two year terms unless amended by the
Parties under Section V, Paragraph I, above, or terminated pursuant to the provisions of Section
V, Paragraphs B, C and D, above.
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BIG WINS 2020
Foundation Board of Directors
January 28, 2021

2020 BROUGHT BIG ISSUES
• COVID
• Social justice issues
• Financial challenges

2

BUT ALSO BROUGHT BIG WINS
• Record number of students/student success
• Record amount of research/key role in significant studies
• Testing, responding to Covid

3

Addressing COVID
Through research
• CPM for Biodefense and Emerging Infectious Diseases – Q-Griffithsin,
aptamer as potential therapeutic
• Co-Immunity Project – wastewater tracking
• Nasal spray
• Dataseam – testing compounds
• ANNIE – texts COVID info directly to veterans’ phones
5

Addressing COVID
Through patient care
• Clinicians providing care
• Rapid implementation of
telehealth

UofL Health treated 1,800

patients (inpatient),
conducted more than 100,000 tests
7

Student Impact
Taking care of our students

• With vendor, offered tuition insurance to protect
students against medical withdrawals
• Raised more than $775,000 to support student

and staff emergency funds

• More than $6.2 million in CARES funding
distributed to our students
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Student Impact
Taking care of our students
• Switched to online/hybrid course delivery
• Hundreds of faculty changed teaching methods - Delphi Center training
• Prepared campus facilities to ensure student safety
• Libraries open to provide computer, internet access
• Kept housing, dining, student facilities open
• Added counseling staff, more than 50 events
13

Student Impact
Planning for our students’ future

• Constructing new student housing
(opening Fall 2021)
• New Culture and Equity Center
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Research Impact
• Record-breaking $170 million in external research and
program funding
•
•
•
•

Pfizer’s first Center of Excellence
Youth Violence Prevention Center in West Louisville
NSF $3.5 million to Micro-Nano Technology Center
NIH grant to differentiate abuse from accidental fractures in children
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